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ASSIGNMENT O1%AFJ?)? OR

Assdgnme,,,F 6f Error

This court should not impose aprellaU! Costs 011 avoc,: l.. 

Should an appellate cowl impose costs on appeal ff ats il'Aigent chellf

has no pxesent or future ability to pay those M-3,VS? 
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STATEMET14T ERIE TVIE CA,SIR

On December 1. 8, 2015, the Kiitsa.p Comfy Superior Court sentenced, 

the defendant to two concurrent sentences of life witlkout release upon j[). is 1lwi-li

convictions for aggravated murder in the first degree. CP 22 12. Io: 

sentencing the court did not impose any discre°tionai-y

obligations. Id. Following trial the court appointed an attorney to repre'se°llt

the defendant on appeal upon its finding that he remained indigent, S've

Order of Indig;ency, 
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ARGUMENT

THIS COURT SHOULD NOT IMM OSE, APPELLATE Chi 1, i
ON APPEAL. 

The appellate courts of this state have discretion to refrain firoi-n

awarding appellate costs even if the State substantially Prevails oil

RCW 10. 73. 160( 1); State v. Nolan, 141 ` a n,2d 6 10, 6241, 8 I'.M 300 { 20170); 

State v. Sinclair, 192 Wn. App. 380, 82.: 341 7 P, 3d 612, 61. 3 X2201 ). A. 

defendant' s inability to pay appellate costs is an important c nsideration to

take into account when deciding whether or not to impose;, costs o[7 - appee_L

Stcatc, v. Sinclair, supra. In the case at bar the trial court found the , lefendarli: 

indigent and entitled to the appointrl-:ent oil counsel at both the trial errs. 

appellate level. Ird the same mattes- this C'ow-t should ex: ercise fts discretion

and disallow trial and appellate costs should the State stibstantla1y pr(wail. 

Cinder RAI' 14. 2 the State may request dial the cotfrt orc;ler Lite

defendant to pay appellate costs if the stale: SUbStantia.11y prix-V<Iils. `hl.ciS

states that a " commissioner or clerk of the; appellate, coact will. award costs to

the party that substantially prevails on revi;;w,, unless the appellate colAirt

directs otherwise in its decision terminating revlev/. RAP 14. 2. In 11511ale i. 

Nolan, supra, the Washington Supreme Court lac°] d th.cat tvLriles this rule c:ls

not grant court clerks or commissioners the. & scretion to decline tfi' 

imposition of appellate costs, it does grant j. his dis(.retion tyre aj)pc- hate
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court itself. The 'Supreme Court noted: 

dice it is determined the State is the su1. stantially pl'- valli.ng 1: Yc11` t' Y', 
RAP 14. 2 affords the appellate , ourt 1,- rt; itrrde in deterryrning if rusts
should be allowed, use ofthe word `ẁill" in. the first: scrrtmee ap}pew,Sa
to remove any discretion fron-i the operation. ofRAP' 14. 2 with i•ese>>e,vt
to the commissioner or clerk., but that 111le a.11ows for 1:he appe lat; 

court to direct otherwise in.. its i1e;:isiort. 

State v. Nolan, 141 Wn. 2d at 626. 

Likewise, in RCW 10. 73. 160 ' t ie " 4+' ashIn- tot Legislature has al-,<) 

granted the appellate courts discretion to refrain: froru, grantirrg an. award of

appellate costs. Subsection one of this statute states: "[ flhe court ol' a.ppeals, 

supreme court, and superior courts maY require: an adult offender cor:tvick!d

of an. offense to .pay appellate costs." ( etnphasis ad.d.ed).: in S/ale v. Sinclair, 

supra, this Court recently affirmed that: the statute provides ( he appeflale

court the authority to deny appellate costs in appropriate cases. State v. 

Sinclair, 192 Wn. App. at 388. A, def ,.ndant should not be fxced to seek a

remission hearing in the trial court, aL the availability of , i.ch a heazi.r, , 

cannot displace the court' s obligation to exercise dis,,;retion wher) proper"y

requested to do so." Supra. 

Moreover, the issue of cost,. should be decided at the appellate co'url: 

level rather than remanding to the trial court to make , an individualizec.1

frnding regarding the defendant' s ; ability to pay, as remand to the trial courl

not only " delegate[ s] the issue of appellate costs away from thc, court that is
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assigned to exercise discretion, it would also potentially be e^ .pen ive aria

time-consuming for courts and parties." . State v. ,Sinclair, 192 Wry. App. at

388. Thus, " it is appropriate for [aia appellate court] to consider th+w, issue of,' 

appellate costs in a criminal case during t1he course of appellate revie-w whe-.n

the issue is raised in ars appellate brief." State v. ,Sinc; iair, 192 Wln. App. ,a: t

390. In addition, under RAP 14. 2, the Court rny exercise its discretion in a

decision terminating; review. Id. 

An appellate court should. deny an award of costs to the state in a

criminal case if the defendant is indigent and lacks the ability to pay, 

Sinclair, .supra. The imposition of costs against iidi€;ent defendants raiisos

problems that are well documented, such as increased difficulty in reentering, 

society, the doubtful recoupmentof rn.0Dey by the government, GIxrd inequ's tiCS

in administration. State v. Sinclair, 1. 92 Wn.App. at. 391 ( citing; ' hate v. 

I3lazina, supra). As the court notes in Sinclair, " [ii] t is entirely appropriatc, 

for an appellate court to be mindful of those concerns." , Yt ate v,. Si,ncica ir, 

Wn.App. at 391. 

In Sinclair, the trial court cantered. an order authorizing, the del'endani, 

to appeal inforrmapouperis, to have appointment of counsel, and to have the

preparation of the necessary record, all at State expense upon its findings that

the defendant was " unable by reason ofpoverty to pay lbr any r& the expenses
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of appellate review" and that the defendant " cannot: contribtite artyth r, ; 

toward the costs of appellate revie)v." j31( ge v. Sjji clair, 1. 92 Wn. App. a0921

iven the defendant' s indigency, combined with his advanced a.11l and

lengthy prison sentence, there was no realistic possibility he would he able

to pay appellate costs. Accordingly, the C'ourl ordered that app Chafe COSIs DO[.. 

be awarded. 

Similarly in the case at bax, the defendant is indigent art( l lacks , ri

ability to pay. in this case the court appoli ted "Ir.1 attorney at the 16"d lcve-1

and on appeal upon its determination that the defbdjdant was indige-Dcy. ': i'his

finding is supported by the record. The defendant was ser tenced the

without release and will never have the opportunity for gdlirlful enrployT1-jf---,nt. 

Niven these factors., it is unrealistic tothink the deti nda.nt will be able to 1763y

appellate casts. Thus, this court should exercise its discretion) to reach a,Just; 

and equitable result and direct that no csosts beallowvz d s,]1o1ald thin

State substantially prevail on appeal. 
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CONC USTGN

If the state prevails, this wart should not impose cos[ s n apjeal. 

DATED this 30" day of May, 2016. 

Respectfully s omitted, 

A. 11lays, No. 166

nq, fir Appol last
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COURT" OF APPEALS O1 WA(i9jjl=h G'1l' 0N,, l[ 1VA,-;EGN 11[ 

STATE OF WASHINGTON, ON, 

Respondent, 

VS. 

CHARLES S. LONGSHORE, 111, 

Appellant. 

NO. 47030- 6- 11

AFFI'. iW.lATION

0F SlarkN' tCE

The under signed states the following aunder penalty of perjur.v un.& -r

the laws of Washington State. On the elate below, I persoria.11, p f. -filed. wid/ or

placed in the United States Mail the -Briefof App ttaiit with. this Ai'fii•m--itioef: 

of Service Attached with postage paid. to the i d iiated par7:ies: 

Mr. 'Timothy Diggs
Mason County Prosecuting Attorney
P. O. Box 639

Shelton, WA 98584

tirnh , 00.mason.wa.us

2. Charles S. Longshore, 111, 0. 332121

Washington State Penitentiary
1313 forth 13`x' Avenue
Walla Walla, WA 99362

Dated this 30" day of May, 2016, at 1.. ou gview, WA.. 
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